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ROYAL COMMISSIONS (POWERS) AMENDMENT BILL 2005 
Second Reading 

Resumed from 14 June. 

MS S.E. WALKER (Nedlands) [12.34 pm]:  This bill has already been debated once in this house in 2004.  I 
believe the election came on, and the bill was then introduced in the upper house.  I have looked at what was said 
in the upper house, and I do not think much has been added to change any issues that we may have originally had 
with this bill, although I believe Hon Giz Watson did raise concerns in the other place about the oversight 
powers that will be used through this bill. 

In any event, the Royal Commissions (Powers) Amendment Bill will amend two acts; namely, the Royal 
Commissions Act, which is an act that applies in relation to any royal commission appointed before the 
commencement of the then Royal Commissioners’ Powers Act 1902, as well as in relation to a royal commission 
appointed after its commencement, and the Surveillance Devices Act 1998.  Also, the bill will implement 
recommendations of the Kennedy Royal Commission Into Whether There Has Been Any Corrupt or Criminal 
Conduct by Western Australian Police Officers.  As I said in 2004, in a nutshell, the bill will give the power to 
royal commissions to arrest and order the conditional release of persons who will not attend to give evidence.  
That requirement is currently in the Royal Commission (Police) Act.  If that is not the case, the Attorney General 
will tell me otherwise.  It was established in a bill before Parliament in 2001 that became law in 2002.  That 
measure was used by the Kennedy police royal commission.  Secondly, the bill will empower a royal 
commission to use electronic surveillance devices as permitted under the Royal Commission (Police) Act 2002.  
Therefore, amendments are to be made to the Surveillance Devices Act to facilitate access to such powers by a 
royal commission.  Thirdly, the bill will enable a royal commission to charge a person with contempt. 

In 2004, I looked at the Law Reform Commission report on the review of the law of contempt.  The act provides 
that a royal commission can charge, but not punish, a person with contempt for failing to produce a statement of 
information, failing to attend or produce documents, failing to reappear without reasonable excuse - such excuse 
is defined - failing to be sworn or give evidence when summoned, failing to answer any question or hindering 
the execution of search warrants.  Quite a few proposed sections in this bill cover those aspects; namely, 
proposed new sections 12A to 14 inclusive.  Proposed section 15A, “Other contempts”, applies to -  

(1) A person who -  

(a)  threatens or insults -  

(i)  a Commission;  

(ii)  a person appointed by the Attorney General to assist a Commission;  

The provision also applies to a person who threatens a witness, interferes with proceedings, creates a 
disturbance, or anything else that could ordinarily be considered contempt. 

I noted in 2004 that a person would be prohibited under the bill from making sound recordings.  Other provisions 
relate to that matter through a clause that will replace section 19B of the principal act. 

If contempt is committed in the face of the royal commission, the defendant can be taken into custody.  The 
chairman or royal commissioner can issue a warrant to have the person brought before the Supreme Court as 
soon as is practicable.  If a person is charged with contempt by the commissioner or the chairman, that person is 
not punished by the commissioner or the chairman.  Instead, the person must appear before the Supreme Court.  
The chairman, if the commission is still going, must send a certificate outlining the detail of the contempt.  As 
soon as the Supreme Court receives the certificate, it takes over the contempt as though it were a contempt of the 
Supreme Court, which has inherent jurisdiction.  If the royal commission ends before the certificate is presented, 
the Attorney General can bring on the contempt proceedings by motion. 

A royal commission will be empowered to issue a warrant to bring a person before the commission, and also 
conditionally release a person in relation to the warrant.  The commission will also be able to impose conditions 
on the release - for example, passport surrenders and regular reporting.  When I read my second reading 
contribution when we last considered this bill, I could not help but think of anomalies that have occurred in 
Western Australia.  Let us hope that passports that are surrendered under a royal commission are not given away. 

The ACTING SPEAKER (Mr P.B. Watson):  Members, I am finding it extremely difficult to hear, and I am 
sure that the Hansard reporter is also.  If members want to have a conversation, would they please go outside to 
have it. 

Ms S.E. WALKER:  Let us hope that passports are surrendered to the Supreme Court.  It has a better procedure 
than the one applied in the Court of Petty Sessions, which is now the Magistrates Court.  That court gave away 
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passports, which allowed offenders - they were offenders - to leave the country.  Those offenders had severely 
assaulted a young man in Broome, who had eight plates inserted into his face.  Let us hope that the passport 
register system at the Supreme Court is a lot better than that in the Magistrates Court.  As well as the 
commission being able to impose conditions on the release, penalties of two years’ imprisonment and a $24 000 
fine will apply for failing to comply, and such conditions can be reviewed by the Supreme Court.  The Royal 
Commissions (Powers) Amendment Bill is supported by the opposition and I will raise some issues in 
consideration in detail.  We have already been through this bill, so I doubt whether I will seek to review very 
much. 

MR J.A. McGINTY (Fremantle - Attorney General) [12.40 pm]:  I thank the member for Nedlands for her 
support for this bill, and we will hopefully be able to deal with any issues of detail in consideration in detail. 

Question put and passed. 

Bill read a second time. 

Consideration in Detail 

Clause 1 put and passed. 

Clause 2:  Commencement - 
Ms S.E. WALKER:  This bill first came on in 2004, and the 2005 bill looks to me to be exactly the same.  Is 
there anything at all different in this bill, or have any other movements of legislation impacted on the bill before 
the house?  

Mr J.A. McGINTY:  The only change from the bill as originally drafted was made in 2004.  It was to correct a 
typographical error in the original drafting.  I do not think it was an actual change from the bill that passed this 
house in 2004.  Apart from the date in the title of the bill, I am advised that there have been no other changes. 

Ms S.E. Walker:  Were no changes made? 

Mr J.A. McGINTY:  No; no amendments were made in the upper house. 

Clause put and passed. 

Clauses 3 to 7 put and passed. 

Clause 8:  Sections 13 and 14 replaced by sections 12A to 15E - 
Ms S.E. WALKER:  The reason I want to look at proposed section 15D, “Conditional release of defendant”, is 
that it allows the commission to bring an action for contempt.  That raises the question of passports.  In a 
contempt application, is it the commission or the Supreme Court that confiscates passports? 

Mr J.A. McGinty:  I think it is either, but I will double-check, if the member would give me time to look it up. 

Ms S.E. WALKER:  Yes, I will.  While the Attorney General and his advisers are looking, I note that we in this 
place conduct ourselves in rather a more restrained manner than do those in the other place.  I see that one of the 
minister’s colleagues was called a “Stalinist ratbag” during debate in the other house. 

Mr J.A. McGinty:  Who was that? 

Ms S.E. WALKER:  I will leave the Attorney General to look that up for himself.  I think it was Hon Sue 
Ellery. 

Mr J.A. McGinty:  I’m sure she would take that as a compliment! 

Ms S.E. WALKER:  I am sure she would!  I thought the House of Lords might - 

Mr R.C. Kucera:  Do you read the Hansard of the other house? 

Ms S.E. WALKER:  I do not usually, but I did on this occasion, because I was looking to see if any 
amendments had been made, and the words “Stalinist ratbag” caught my eye. 

Mr J.A. McGINTY:  Proposed section 15D(1) makes provision in these terms - 

At any time before a defendant detained under 15C - 
That is, someone in contempt - 

is brought before the Supreme Court the Commission may by order release the defendant on condition 
that the defendant appear before the Supreme Court. 

Proposed section 15D(2) reads - 

The release of defendant under subsection (1) may . . . be made subject to - 
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(a) one or more conditions . . .  
It is a power of the commission to impose conditions, such as surrender of passports or whatever else the 
commission thinks fit.  The Supreme Court has that power in any event.  I needed to double-check whether it 
was something that could be ordered by either.  I think that is the best position to be in, so that there is no 
technical reason that an issue such as passport surrender cannot be dealt with at any stage during the process, 
initially by the commission and ultimately by the court. 

Ms S.E. WALKER:  I raise the matter because, as the Attorney General is aware, this became an issue for Mr 
de Souza when he was violently assaulted.  As documents became available to me, it was suggested that there 
was no real system for passport confiscation at the Magistrates Court - the then Court of Petty Sessions.  I am 
wondering whether the Attorney General, as a result of that case, looked at the issue of how the courts retain and 
release passports.  I would think that they would release confiscated passports only on the order of a judicial 
officer.  It is relevant to this, because it is relevant to the way the courts operate.  

Mr J.A. McGINTY:  After the events involving Paul de Souza, who was viciously assaulted in Broome, there 
were administrative failures by both the commonwealth Department of Immigration and Multicultural Affairs 
and the then Department of Justice in Western Australia, because each was responsible for improperly handing 
the passports back to the individuals concerned.  They took advantage of that opportunity and skipped the 
country, and, as are all aware, subsequent extradition proceedings from the United Kingdom failed. 
Ms S.E. Walker:  Did you see the young man - I cannot remember his name - who was quite arrogant when the 
application was made for his extradition? 

Mr J.A. McGINTY:  I did not notice that, but there certainly was an arrogance there.  They seized the 
opportunity, as a result of administrative bungling at both the state and commonwealth level by those two 
departments.  I cannot control what the federal Department of Immigration and Multicultural Affairs does.  
Certainly both departments were at fault.  I asked the then Department of Justice to look at the procedures that 
were in place in the courts for the handing back of passports.  It appears as though some administrative person 
had simply taken it upon himself or herself to hand back the passports. 

Ms S.E. Walker:  Once a passport has been confiscated by a judicial officer, only a judicial officer can order 
that it be returned. 

Mr J.A. McGINTY:  As a result of that, I asked the then Department of Justice to make sure that procedures 
were in place that would achieve the end that the member has just spoken about; namely, that it would require 
judicial approval and could not simply be done administratively depending on who was on the front desk at the 
time.  That was a major failure of the system at the time.  I do not recall the precise nature of the new procedures 
that were put in place - this was two years ago now, from memory - but I remember that they require that if 
something is seized judicially, it can be handed back only with judicial approval, not administrative approval.  
We put procedures in place to ensure that bungling would not occur again.  I actually took it a bit further than 
that.  I thought the individual public servant in that case should have been disciplined, and I made that view 
known to the department.  Of course, that is a matter for the department under the Public Sector Management 
Act rather than me, but I made that known to the CEO at the time. 

Ms S.E. WALKER:  I hope the minister was not vindictive.  People make mistakes.  However, it was certainly a 
big blunder.   

Mr J.A. McGinty:  It was a big blunder. 

Ms S.E. WALKER:  It was the sort of mistake that should not have been made.   

We had debate and consideration in detail on this bill in 2004.  This is the same bill.  No amendments to this bill 
were made in the upper house.  Therefore, I cannot see any value in wasting the time of the Parliament and the 
advisers in going through again what we went through in 2004.  I raised my concerns during the 2004 debate.  I 
have no further questions.   

Clause put and passed.   
Clauses 9 to 28 put and passed.   
Title put and passed.   

Third Reading 
Bill read a third time, on motion by Mr J.A. McGinty (Attorney General), and passed.   
 


